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DRUGS 
 
 
SPECIFIC PROBLEM AREAS 
 
 1. An employee with erratic behavior insists that he be allowed to drive his forklift truck. 

 2. An employee refuses to take a drug test following an on-the-job accident. 

 3. A background check on a job candidate reveals a drug-related arrest. 

 4. A company calls for a reference on a former employee who resigned rather than submit to a drug 
test following an incident at work. 

 5. A job applicant refuses to take a drug test. 

 6. An employee is sent home from work after she is found to be high on cocaine.  She hits a person 
with her car after she leaves, and he holds the company liable for his injuries. 

 7. Following company policy, an employer fires a worker who is found to be in possession of an 
over-the-counter medication that resembles an illegal drug. 
 
 
MOST COMMON SCENARIOS AND SOLUTION STRATEGIES 
 
 1. An employee with erratic behavior insists that he be allowed to drive his forklift truck. 

 “What do you mean when you say you’re fine?” the supervisor said.  “Your eyes are glazed, your 
hands are shaking, and you look like you’re on something.” 

 “I’ve had a cold so I took a little cough medicine before the shift started.  There’s nothing wrong with 
me now.  So how about letting me do my job?” 

 Solution Strategies: First of all, even the experts have a difficult time using physical evidence to detect 
drug use.  Drugs such as marijuana or cocaine leave no smell on the breath, and statements such as “He 
looked like he was high” are strictly conjectures that won’t hold up in a court of law.  Problems such as 
diabetes, emotional disorders, and even high blood pressure can produce some of those signs associated 
with drug use. 

 If this is the first time the employee reported to work in this condition, he probably should be given 
the benefit of the doubt.  That doesn’t mean that he should be allowed to drive a vehicle when he is not in 
total control.  The best thing the supervisor can do is suggest that he report to the nurse, if there is one 
available, or go home. 

 If he becomes argumentative, the supervisor should bring Security or Personnel into the situation.  He 
should also make a written record of the entire incident, spelling out exactly what happened and getting 
statements from witnesses.  As a rule of thumb, however, an employee who reports to work late with red 
eyes probably shouldn’t be tested.  But if he is consistently late, increasingly unproductive, and demonstrates 
mercurial mood swings, testing should be considered. 
 2. An employee refuses to take a drug test following an on-the-job accident. 
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 “You won’t take a drug test?” the supervisor asked one of his employees.  “You know what the policy 
is  — anyone who’s injured in an on-the-job accident has to take a drug test.  That includes the company 
president.  So why should you be excepted?” 

 “I don’t have anything to hide,” the employee said.  “If I did, I wouldn’t have reported the accident in 
the first place.  I just consider a drug test an invasion of my privacy and I won’t do it.” 

 Solution Strategies: I wasn’t on drugs so why should I have to go through the embarrassment of a 
drug test? 

 A number of employees would make that same argument.  They look at a drug test almost as an 
admission of guilt.  The controversy over random testing is still being fought in most states.  However, a 
company with a written policy that anyone involved in an accident must submit to a drug test is on fairly safe 
ground.  The key, of course, is that the policy must be followed on all occasions for all employees at all 
levels.  A statement like that should be included in a company’s drug policy. 
 
 3. A background check on a job candidate reveals a drug-related arrest. 

 “I may have some bad news about that programming applicant you liked so much,” the Personnel 
manager said to the supervisor.  “All his credentials check out pretty well.  His last two employers gave him 
excellent performance ratings.  But he was arrested for having a controlled substance on his person.  He 
pleaded guilty and got off with a fine, suspended sentence, and probation.  He went through a state 
sponsored substance abuse program and is supposedly clean now.” 

 “I don’t know,” the supervisor said.  “Do I want to take on that kind of responsibility?  Suppose I put 
too much pressure on him and push him back into drugs?” 

 Solution Strategies: A company had second thoughts about a job applicant after it was revealed that 
he once had a drug-related arrest. 

 He shouldn’t be eliminated from consideration based on a single drug-related arrest.  There could have 
been all kinds of mitigating circumstances.  If he had been convicted and completed a drug rehabilitation 
program, he is protected under the Americans with Disabilities Act.  Remember, too, that you have the right 
to require a pre-employment physical before making a hiring decision. 
 Keep in mind that it’s a whole new ballgame when you check references today.  If you go too far, you 
can be sued for invasion of privacy.  If you don’t go far enough, and end up hiring a person who rapes 
another employee or steals from a customer, you might be held liable. 

 What to do: Have every job applicant sign a statement consenting to a reference check.  Something 
like this will do the trick. 

 “I voluntarily consent to allow (Company) to check my references by contacting any person deemed to 
be an appropriate reference.  The Company may ask any questions that it considers relevant to making a 
hiring decision, including references to my work experience, personal and educational background, 
character, and personality.” 
 4. A company calls for a reference on a former employee who resigned rather than submit to a drug 
test following an incident at work. 

 “I got a call for a reference on Neal Adkins,” the supervisor said to the Personnel manager.  “I said I’d 
have to get back to them.” 
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 “Refresh my memory,” the Personnel manager said.  “Adkins was the guy who was suspected of 
dealing drugs in the parking lot, right?  He refused to allow his car to be inspected and resigned rather than 
taking a drug test.” 

 Solution Strategies: Giving references is a sensitive area today, considering the number of defamation 
lawsuits being lodged by ex-employees who claim they have been defamed by ex-employers.  In this 
particular case, it doesn’t appear that the company has any hard evidence that would back up its claim that 
this individual was a drug dealer.  Its best course of action would be to follow the old military rule of name, 
rank, and serial number.  “John Jones was a lathe operator in our machine shop from 1994 to 1999.”  
Period.  End of reference. 

 Before you give a reference, you should make sure the following four conditions are met. 

 a)  You believe the information to be true, and you will only deal in facts in giving a reference.  You 
will not use terms such as “I think drugs may have been involved,” or “there may have been a drinking 
problem.” 

 b)  You will be giving it to someone with a need to know (a prospective employer qualifies).  It can be 
defamatory if factual information is given to an unauthorized individual.  Call the employer back for 
verification, or request that the inquiry be put in writing. 

 c)  The information is not based on malice. 

 d)  The information will be communicated privately, and no ambiguous language will be used.  Ask 
the inquirer if he/she is in a private area where his/her conversation can’t be overheard. 

 What to do: You can further minimize your liability in a defamation suit by prohibiting all employees 
from giving telephone references.  All such requests should be put in writing and funneled through your 
Personnel department.  You should also tell any former employee that any requests for a reference will be 
answered honestly. 
 
 5. A job applicant refuses to take a drug test. 

 “What’s this?” asked Sarah Belanger as she applied for a job. 

 “That’s the name and address of a laboratory where you’ll be tested,” the Personnel manager said. 

 “Do you mean drug testing?” Belanger asked. 

 “Yes, I do,” the manager said.  “I can assure you that these tests are extremely accurate and very 
confidential.” 

 “I thought that mandatory drug testing was against the law in this state,” she said. 

 “Present employees can only be tested under certain circumstances,” the Personnel manager said.  
“But we’re allowed to test all job applicants.” 

 “Not this one,” argued Belanger.  “I consider a drug test an invasion of privacy, and I think my lawyer 
will, too.” 

 Solution Strategies: Don’t hire him/her.  The controversy over drug testing involves random testing of 
present employees.  Most states permit pre-employment testing of all job candidates.  You should have a 
written policy that provides for the following: 

   the applicant is informed in writing of the testing requirement; 
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   the test is reliable and a positive result will be confirmed by a second independent test; and 

   the results of the test are confidential and may not be disclosed to any person other than ones to 
whom disclosure is necessary. 

 
 6. An employee is sent home from work after she is found to be high on cocaine.  She hits a person 
with her car after she leaves, and he holds the company liable for his injuries. 

 A supervisor noticed one of his employees behaving strangely.  He suspected that she had been using 
cocaine.  When he discovered that, not only did she arrive at work high, but she also used more cocaine 
while on-the-job, he ordered her to immediately leave the premises. 

 The employee left without a fuss, and proceeded to get in her car to drive home.  But as she was 
driving, she crossed over the center lane into the path of an oncoming car.  She crashed head-on into the 
other vehicle, seriously injuring the other driver. 

 The injured driver filed a lawsuit against the company, maintaining that, because the company knew of 
the employee’s impaired condition, it had a duty to keep her off the road. 

 Solution Strategies: The injured driver claimed that the company not only was capable of restraining 
the employee’s dangerous conduct, but it also “owed a duty to the motoring public to use reasonable care to 
guard against the dangers of driving while under the influence of drugs.” 

 But two courts disagreed with him.  An appeals court determined that company liability does not 
hinge solely on foreseeability of risk or injury.  It pointed to another case in which a company was deemed 
not responsible for an employee’s negligent act that occurred off the employer’s premises even though the 
employer knew of the employee’s intoxicated condition when he left the premises. 

 Appeals court: The employee’s condition “was not caused, contributed to, or condoned by” the 
company.  Not only that, the company did not require the employee to drive home; it merely ordered her to 
leave the premises. 

 Good news for the company is that an increasing number of courts are recognizing that employees 
must accept personal responsibility.  The supervisor took the correct action in asking the employee to leave 
the premises once it determined that she was using drugs.  Removing substance abusers from the workplace 
should be a common practice, spelled out in the company handbook.  A person in a drug-induced state 
cannot perform the duties of his/her job properly, and poses a potential danger to co-workers or customers.  
A company stands a greater chance of being held liable for any on-the-job mishaps involving an employee it 
knew was on drugs. 

 If you’re ever faced with an employee who uses drugs on the job, you might want to take 
precautionary steps to help get the employee home safely.  Ultimately, that responsibility lies in the 
employee’s hands, but in order to limit your company’s liability, it wouldn’t hurt to lend a hand.  Once you 
tell the employee to get off the premises, don’t leave it at that.  For example, call the employee a cab.  Or 
talk to him/her about a friend or family member who can pick him/her up.  If the employee insists on 
driving him/herself home, and you believe he/she may pose a danger on the road, warn the police to keep 
an eye out. 
 
 7. Following company policy, an employer fires a worker who is found to be in possession of an 
over-the-counter medication that resembles an illegal drug. 

 Shawn Brock emptied his pockets for the company security guard in the lobby of his office building.  
The company routinely conducted random searches of employees. 
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 “What do we have here?” the security guard asked, as he picked up a pill bottle.  He saw that the 
bottle was labeled an over-the-counter asthma medication; when he opened the container, a couple of white 
pills with crosses pressed in them tumbled out.  “Looks like ‘white cross’ — you know, speed — to me.” 

 “It’s not,” Brock emphatically stated.  “Last week, my girlfriend had an asthma attack, so I picked up 
the bottle of medication for her.  I forgot I still had them.  As you can see, it’s over-the-counter...nothing 
illegal about that.” 

 But when the company conducted a test on the pills, the presence of a stimulant was detected, and 
the pills were deemed to be an illegal amphetamine.  The employee was suspended for two days.  In his 
absence, the company conducted further tests, which indicated that the pills were indeed a legal asthma 
medication. 

 Yet, the employee received his walking papers.  Reason: He had violated the company’s policy 
against carrying illegal or “look-alike” drugs on company property. 

 Solution Strategies: Shawn Brock sued the company for negligent discharge.  A lower court took the 
employee’s side, determining that the company had not properly administered its drug policy.  The policy 
was explained to employees during orientation and copies were given to employees.  However, Brock never 
went through orientation or received a copy of the policy. 

 Doesn’t matter, ruled the state supreme court.  Despite the fact that the company didn’t fulfill its duty 
to inform the employee of its look-alike drug policy, it doesn’t change the fact that Brock is employed at-will, 
it ruled.  The only two exceptions to the employment-at-will doctrine that this court would recognize were 
that: 

   the discharge violates a well-recognized and defined state public policy; or 

   the employer’s handbook or policy manual creates a contract. 

 A firm, clear, and fair drug policy loses its potency when an employer fails to follow all its provisions.  
Many other courts have ruled that employees cannot be held liable for violating a policy that they didn’t 
know existed.  Some courts have even ruled that employees can’t be terminated if they didn’t know that 
termination was a potential consequence of violating a policy. 

 Warning: Prescription drugs certainly are not off-limits for your drug policy.  However, one company 
got into trouble when its policy told employees that “prescribed drugs may be used only to the extent that 
they have been reported and approved by an employee supervisor.”  A court determined that this provision 
violated the Americans with Disabilities Act, which prohibits employers from making inquiries into whether 
an individual has a disability. 
 
 
SUPERVISORY TIPS 
 
 Supervisors should be aware of these major symptoms that indicate that a worker could be using 
drugs. 

   Sharp declines in job performance, accompanied by a lack of care or interest in the work. 

   Decreased energy and sharp mood swings. 

   Failure to meet deadlines and appointments. 
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   Excessive lateness and absenteeism especially on Mondays and Fridays and the days before and 
after a holiday. 

   Borrowing money from other employees. 

   Carelessness in personal appearance and hygiene. 

 Caution: No accusations should be made about possible drug use, but a supervisor has every right to 
examine declining job performance.  Here are five steps you should take to get performance back on the 
right track. 

 1. Review the job description and the performance goals.  Make sure employees know exactly what’s 
expected of them. 

 2. Don’t accept any excuses.  Concentrate only on performance.  Set specific goals, which the 
employees agree to meet according to a set schedule. 

 3. Have employees make a commitment and make sure they live up to it.  Check back periodically 
to make sure they’re on schedule. 

 4. Make sure individuals understand that it’s their responsibility to improve their job performance.  
Don’t try to press them into revealing any off-the-job reasons for their problems. 

 5. Don’t make a diagnosis or discuss drug use unless employees bring it up.  If they admit to having 
a drug problem, don’t try to counsel them.  That’s not a supervisory function.  Refer them to your employee 
assistance plan (EAP). 

 Here are some thoughts you should keep in mind before taking any action in a suspected drug case. 

 1. An arrest is not a conviction.  Too many managers jump the gun, taking disciplinary action before 
guilt or innocence is established. 

 2. If you suspect that an employee has a drug problem, start collecting evidence.  If you can establish 
“reasonable suspicion,” you can require a drug test.  Put everything in writing, including written warnings, 
and follow your disciplinary procedure to the letter. 

 3. Be patient and don’t take any action until you have all the facts.  If the employee refuses to 
resolve his/her performance problems, then you should take disciplinary action. 

 4. Make sure your discipline is consistent and fair.  Don’t make idle threats.  If you say you’re going 
to issue written warnings or suspensions if performance doesn’t improve, do it.  Many of these problems 
could be headed off early by decisive action on the part of the immediate supervisor. 
 
 
COMPANY POLICY 
 
 This policy reflects our commitment to our employees and our belief that drug and alcohol abuse pose 
a serious risk, not only to the individual, but also to other employees and the Company’s future as well.  
Thus, the firm is committed to maintaining a drug-free workplace. 

 The possession, use, or sale of alcohol, unauthorized or illegal drugs, or the misuse of any legal drugs 
on Company premises or while on Company business is prohibited and will constitute grounds for 
termination. 
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 The term “Company premises” includes Company offices, work locations, desks, parking lots, and 
any vehicle engaged in Company operations.   

 Any employee who suffers a job-related injury will be required to undergo a drug test.  If there is 
reasonable suspicion that an individual is using or dealing drugs, he/she will be required to undergo a drug 
test.  Refusing to cooperate may be grounds for discipline, up to and including termination. 

 We will make every effort to keep the results of drug and alcohol tests confidential.  Only persons with 
a need to know the results will have access to them.  The employee will be asked for his/her consent before 
test results are released to anyone else.  They should be aware, however, that test results may be used in 
arbitration, administrative hearings, and court cases arising as a result of the employee’s drug testing.  Also, 
results will be sent to federal agencies as required by federal law. 

 Employees who come to work under the influence of alcohol or any illegal drug will be subject to 
discipline, up to and including termination. 

 One of the goals of this policy is to encourage employees to voluntarily seek help with alcohol or drug 
problems.  Employees who violate the policy may be offered the opportunity to enter rehabilitation.  The 
employee must agree in writing to abide by the terms of the rehabilitation program as a condition of 
continued employment.  An employee required to enter rehabilitation who fails to successfully complete it or 
repeatedly violates the substance abuse policy may be terminated from employment. 

 The Company will establish procedures as it finds necessary to effectively enforce its substance abuse 
policy.  That includes a requirement that employees cooperate in personal or facility searches when there is 
reason to believe drugs or alcohol are present, when their performance is impaired, or when their behavior is 
erratic.  Refusing to cooperate with these procedures may be cause for disciplinary action, including 
termination.   

 Prohibited items will be confiscated and turned over to law enforcement officials when appropriate.   

 Employees are responsible for promptly reporting to Human Resources any use of prescribed drugs 
which may affect their judgment, performance, or behavior. 
 
 
LEGAL CITATIONS 
 
1. Castro v. Child Psychiatry Center, E.D.PA, WL 1451860, 1997. 
2. Desert Palace, Inc. d/b/a Caesar’s Palace, 336 N.L.R.B., No. 19, 2001. 
3. Flynn v. Raytheon Co., D.C. MA, No 93-12144, 1994. 
4. Folmsbee v. Tech Tool Grinding & Supply, MA Sup. Jud. Ct., 417 MA 388, 1994. 
5. Hartman v. Petaluma, D.C. N.CA, No. C-93-0984 DLJ, 1994. 
6. Hernandez v. Hughes Missile Systems Co., 9th Cir., No. 01-15512, 2002. 
7. Huegerich v. IBP, Inc., a/k/a Iowa Beef Processing, Inc., IA Sup. Ct., No. 40/94-1865, 1996. 
8. Jeffrey Doyon v. Home Depot, Inc., D.C. CT, No. 2:92-CV-980, 1994. 
9. McCloskey v. Honolulu Police Dept., 5 IER Cases 1577, 1991. 
10. McEniry v. Landi, NY Ct. App., No. 180, 1994. 
11. Plane v. United States, 5 IER Cases 1582, 1991. 
12. Rutherford v. Albuquerque, New Mexico, CA 10, No. 95-2003, 1996. 
13. Shafer v. Preston Memorial Hospital, CA 4, 6 AD Cases 682, 1997. 
 

 

rlentz
Typewritten Text

rlentz
Typewritten Text

rlentz
Typewritten Text
copyright 2015 by Business Management Daily

rlentz
Typewritten Text




